
for good cause. The Department believes that this will ameliorate any
burden on mortgage loan servicers operating in rural areas.

Rural Area Participation:
The Department issued a draft of Part 419 in December 2009 and held

meetings with and received comments from industry and consumer groups
following the release of the draft rule. The Department also maintains
continuous contact with large segments of the servicing industry though
its regulation of mortgage bankers and brokers and its work in the area of
foreclosure prevention. The Department likewise maintains close contact
with a variety of consumer groups through its community outreach
programs and foreclosure mitigation programs. The Department has
utilized this knowledge base in drafting the regulation.

Job Impact Statement
Article 12-D of the Banking Law, as amended by the Mortgage Lend-

ing Reform Law (Ch. 472, Laws of 2008), requires persons and entities
which engage in the business of servicing mortgage loans after July 1,
2009 to be registered with the Superintendent. Part 418 of the Superinte-
ndent’s Regulations, initially adopted on an emergency basis on July 1,
2009, sets forth the application, exemption and approval procedures for
registration as a mortgage loan servicer, as well as financial responsibility
requirements for applicants, registrants and exempted persons.

Part 419 addresses the business practices of mortgage loan servicers in
connection with their servicing of residential mortgage loans. Thus, this
part addresses the obligations of mortgage loan servicers in their com-
munications, transactions and general dealings with borrowers, including
the handling of consumer complaints and inquiries, handling of escrow
payments, crediting of payments, charging of fees, loss mitigation
procedures and provision of payment histories and payoff statements. This
part also imposes certain recordkeeping and reporting requirements in or-
der to enable the Superintendent to monitor services’ conduct and prohibits
certain practices such as engaging in deceptive business practices.

Compliance with Part 419 is not expected to have a significant adverse
effect on jobs or employment activities within the mortgage loan servicing
industry. The vast majority of mortgage loan servicers are sophisticated
financial entities that service millions, if not billions, of dollars in loans
and have the experience, resources and systems to comply with the
requirements of the rule. Moreover, many of the requirements of the rule
reflect derive from federal or state laws and reflect existing best industry
practices.

New York State Gaming
Commission

PROPOSED RULE MAKING

NO HEARING(S) SCHEDULED

Prohibited Practices and Doping Agents, Veterinary Relationship
for Prescribing Drugs in Thoroughbred Horse Racing

I.D. No. SGC-19-18-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of section 4043.12; and addition of section
4043.16 to Title 9 NYCRR.

Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 103(2), 104(1) and (19)

Subject: Prohibited practices and doping agents, veterinary relationship
for prescribing drugs in Thoroughbred horse racing.

Purpose: To enable the Commission to maintain the integrity of pari-
mutuel racing.

Text of proposed rule: Subdivision (a) of section 4043.12 of 9 NYCRR
would be repealed, and section 4043.12 would be amended as follows:

§ 4043.12. Prohibited substances and methods.
(a) The substances and methods listed in the ARCI prohibited list are

prohibited, may not be used at any place or time and may not be possessed
on the premises of any racing or training facility under the jurisdiction of
the commission except as a restricted therapeutic use. ARCI prohibited list
means the “Prohibited List” annexed to Model Rule ARCI-011-015 Ver-
sion 7.0 (approved December 9, 2016) of the Association of Racing Com-
missioners International, Inc., 1510 Newtown Pike, Suite 210, Lexington,
KY 40511, which is hereby incorporated by reference. Such Uniform Rules
of Racing are available for public inspection at the New York State Gam-

ing Commission located at One Broadway Center, Suite 600, Schenectady,
NY 12305 and at the Department of State, 99 Washington Street, Albany,
NY.

(b) Restricted therapeutic use. A limited number of medications and
methods listed in the ARCI Prohibited List shall be exempted when the
administration occurs in compliance with the ARCI required conditions
for restricted therapeutic use. ARCI required conditions for restricted
therapeutic use means the “Required Conditions for Restricted Therapeu-
tic Use” annexed to such Model Rule, as described in subdivision (a) of
this section and hereby incorporated by reference, whose columns shall
mean:

(1) Report When Sampled means the administration of the substance
must be reported to the commission when the horse is next sampled, if the
horse is sampled within 24 hours after the administration;

(2) Pre-File Treatment Plan means that if the commission where the
horse is located requires the filing of treatment plans, then a treatment
plan for the substance must be filed by the time of administration in a
manner approved by such commission;

(3) Written Approval from Commission means the commission has
granted written approval of a written treatment plan before the administra-
tion of the substance, including as may be required by the column’s foot-
notes;

(4) Emergency Use (report) means the substance had to be adminis-
tered due to an acute emergency involving the life or health of the horse,
provided the emergency use is reported to the commission as soon as
practicable after the treatment occurs;

(5) Prescribed by Veterinarian means the substance has been
prescribed by an attending veterinarian in a manner consistent with the
standards and procedures described in section 4043.16 of this Article and
recorded in a manner consistent with the requirements of section 4012.4 of
this Article;

(6) Report Treatment means the treatment must be reported to the
commission by the trainer at the time of administration to provide the
commission with information for the veterinarian’s list. The trainer may
delegate this responsibility to the treating veterinarian, who shall make
the report when so designated; and

(7) Other Limitations means additional requirements that apply, such
as a substance may be used in only fillies or mares or a horse that is
administered a substance shall be reported immediately to the commission
and placed on the veterinarian’s list for a specific minimum period of time.

(c) No person shall at any time administer any other doping agent to a
horse except pursuant to a valid therapeutic, evidence-based treatment
plan.

(1) Other doping agent means a substance that is not described in
subdivision (a) of this section or the ARCI Prohibited List, has a pharma-
cologic potential to alter materially the performance of a horse, had no
generally accepted medical use in the horse when treated, and is:

(i) capable at any time of causing an action or effect, or both,
within one or more of the blood, cardiovascular, digestive, endocrine, im-
mune, musculoskeletal, nervous, reproductive, respiratory, or urinary
mammalian body systems; including without limitation endocrine secre-
tions and their synthetic counterparts, masking agents, oxygen carriers
and agents that directly or indirectly affect or manipulate gene expres-
sion; but

(ii) not a substance that is considered to have no effect on the
physiology of a horse except to improve nutrition or treat or prevent infec-
tions or parasite infestations.

(2) The commission may publish advisory warnings that certain sub-
stances or administrations may constitute a violation of this section.

(3) Therapeutic, evidence-based treatment plan means a planned
course of treatment written and prescribed by an attending veterinarian
before the horse is treated that:

(i) describes the medical need of the horse for the treatment, the
evidence-based scientific or clinical justification for using the doping
agent and a determination that recognized therapeutic alternates do not
exist; and

(ii) complies with section 4043.16 of this Part, meets the standards
of veterinary practice in the jurisdiction and is developed in good faith to
treat a medical need of the horse.

(4) Such plans shall not authorize the possession of a doping agent
on the premises of a racing or training facility under the jurisdiction of the
commission.

(5) If the other doping agent is a protein- or peptide-based agent or
drug that may produce analgesia or enhance the performance of a horse
beyond such horse’s natural ability, then the administration of such
substance to such horse and the possession of such substance on the
premises of a licensed racetrack also shall be

(i) limited to a time, place and manner specifically permitted in
writing by the commission before the administration of such substance;

(ii) for a recognized therapeutic use; and
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(iii) subject to such appropriate limitations as the commission may
place on the return of the horse to running races.

(d) Consistency with other restrictions.
(1) The prohibited doping agents, substances and methods described

in this section are prohibited regardless of any other sections, including
4043.2 and 4043.3, of this Part.

(2) The use of a prohibited doping agent, substance or method under
conditions permitted by this section must also comply with other ap-
plicable rules of the commission, including, without limitation, sections
4043.2, 4043.3, 4043.6, 4043.15 and 4043.16 of this Part.

[(b)] (e) Penalties.
(1) A horse found to be in violation of this [rule] section shall be inel-

igible to [race] participate in racing until it is certain that the horse is no
longer affected by the prohibited substance or method and for not less than
180 days, after which the horse must qualify in a workout satisfactory to
the [judges] stewards and test negative for prohibited or impermissible
drugs or other substances. The minimum fixed period of ineligibility for a
horse in violation of this [rule] section shall be reduced from 180 to 30
days if the trainer had never violated this rule or similar rules in other
jurisdictions and had, for any violations of Part 4043 or similar rules in
other jurisdictions, fewer than 180 days in lifetime suspensions or revoca-
tions and fewer than two suspensions or revocations of 15 days or more in
the preceding 24 months.

(2) A person who is found responsible for a prohibited substance or
method in violation of [paragraph (a)(1) of] this section shall, in the
absence of extraordinary mitigating circumstances, incur a minimum
penalty of license revocation in addition to any other penalties authorized
in this [Title] Article.

[(c)] (f) A buyer who was not aware that a horse is or may be determined
ineligible under this section may void the purchase, provided that [such]
the buyer does so within 10 days after receiving actual or constructive no-
tice of the horse’s ineligibility.

A new section 4043.16 would be added to part 4043 of 9 NYCRR, as
follows:

§ 4043.16. No drug administrations without appropriate veterinary
approval.

The limitations set forth in this section apply to drug treatments of
horses engaged in activities, including training, related to competing in
pari-mutuel racing in New York. This includes, without limitation, any
horses that are training outside the jurisdiction to participate in racing in
New York and all horses that are training in the jurisdiction.

(a) No drug may be administered except in the context of a valid
veterinarian-client-patient relationship between an attending veterinar-
ian, the horse owner (who may be represented by the trainer or other
agent) and the horse. The owner is not required by this subdivision to fol-
low the veterinarian’s instructions, but no drug may be administered
without a veterinarian having examined the horse and provided the treat-
ment recommendation. Such relationship requires the following:

(1) the veterinarian, with the consent of the owner, has accepted
responsibility for making medical judgments about the health of the horse;

(2) the veterinarian has sufficient knowledge of the horse to make a
preliminary diagnosis of the medical condition of the horse;

(3) the veterinarian has performed an examination of the horse and
is acquainted with the keeping and care of the horse;

(4) the veterinarian is available to evaluate and oversee treatment
outcomes, or has made appropriate arrangements for continuing care and
treatment;

(5) the relationship is maintained by veterinary visits as needed, and
(6) the veterinary judgments of the veterinarian are independent and

are not dictated by the trainer or owner of the horse.
(b) No prescription drug may be administered except as prescribed by

an attending veterinarian.
(c) The trainer and veterinarian are both responsible to ensure compli-

ance with these limitations on drug treatments of horses, except that the
medical judgment to recommend a drug treatment or to prescribe a drug is
the responsibility of the veterinarian and the decision to proceed with a
drug treatment that has been so recommended is the responsibility of the
horse owner (who may be represented by the trainer or other agent).

Text of proposed rule and any required statements and analyses may be
obtained from: Kristen M. Buckley, New York State Gaming Commis-
sion, 1 Broadway Center, PO Box 7500, Schenectady, NY 12301, (518)
388-3332, email: gamingrules@gaming.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement
1. Statutory authority: The New York State Gaming Commission

(“Commission”) is authorized to promulgate these rules pursuant to Rac-
ing, Pari-Mutuel Wagering and Breeding Law (“Racing Law”) Sections

103(2) and 104(1, 19). Under Section 103(2), the Commission is respon-
sible for supervising, regulating and administering all horse racing and
pari-mutuel wagering activities in the State. Subdivision (1) of Section
104 confers upon the Commission general jurisdiction over all such gam-
ing activities within the State and over the corporations, associations and
persons engaged in such activities. Subdivision (19) of Section 104
authorizes the Commission to promulgate any rules and regulations that it
deems necessary to carry out its responsibilities.

2. Legislative objectives: Legislative objectives of maintaining the in-
tegrity of pari-mutuel racing are advanced by this proposal.

3. Needs and benefits: This rule making is needed to adopt a broad pro-
hibition of performance enhancing drugs, a mandate for veterinary
oversight of drug use, and a restriction on experimental drugging of
Thoroughbred race horses.

The proposal would revise the current Prohibited Substances rule, 9
NYCRR § 4043.12, and add another rule, 9 NYCRR § 4043.16, that would
require appropriate veterinary oversight for the use of equine drugs.

The current rule, 9 NYCRR § 4043.12(a), provides that a Thoroughbred
horse shall not be administered a blood or gene doping agent, or any
protein-based substance that may produce analgesia or enhance a horse’s
performance beyond its natural ability, except for therapeutic uses ap-
proved in advance by the Commission. The current rule was adopted in
2010 in response to reports of erythropoietin (EPO) use in horse racing
and was written to prohibit similar doping agents. As human drug research
and development has progressed, the need to prohibit additional catego-
ries of substances and methods has become clear.

The proposal would expand the list of prohibited substances to include
all substances and methods that the World Anti-Doping Agency currently
bans in human competition with exceptions for therapeutic use. This would
broadly prohibit the use of such performance enhancing drugs in horse
racing. In addition, the proposal would specify the conditions required for
restricted equine therapeutic use of a few substances. The proposal also
would require an evidence-based treatment plan before any other doping
agents could be used in a horse in a manner that is not considered as gen-
erally accepted veterinary care, and require an appropriate veterinary rec-
ommendation before using such drug in a race horse.

This proposal was initiated by the Racing Medication and Testing
Consortium and adopted by the Board of Directors of the Association of
Racing Commissioners International, Inc. (“ARCI”) at a national meeting
in December 2016. Input was also received from a broad range of leading
industry representatives.

4. Costs:
(a) Costs to regulated parties for the implementation of and continuing

compliance with the rule: These amendments will not add any new
mandated costs to the existing rules.

(b) Costs to the agency, the state and local governments for the
implementation and continuation of the rule: None. The amendments will
not add any new costs. There will be no costs to local government because
the Commission is the only governmental entity authorized to regulate
pari-mutuel racing.

(c) The information, including the source(s) of such information and the
methodology upon which the cost analysis is based: N/A.

5. Local government mandates: None. The Commission is the only
governmental entity authorized to regulate pari-mutuel racing activities.

6. Paperwork: There will be no additional paperwork.
7. Duplication: No relevant rules or other legal requirements of the state

and/or federal government exist that duplicate, overlap or conflict with
this rule.

8. Alternatives: The Commission considered adopting its own rulemak-
ing draft before a national consensus was reached. This approach was
rejected once a national model rule was developed.

9. Federal standards: There are no minimum standards of the Federal
government for this or a similar subject area.

10. Compliance schedule: The Commission believes that regulated
persons will be able to achieve compliance with the rule upon adoption of
this rule.

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and Job
Impact Statement

A regulatory flexibility analysis for small business and local govern-
ments, a rural area flexibility analysis, and a job impact statement are not
required for this rule making proposal because it will have no adverse ef-
fect on small businesses, local governments, rural areas, or jobs. No
regulated party will need a period to cure a pending matter because the
restrictions and penalties will apply only to conduct that occurs in the
future.

The proposed amendments serve to standardize the Commission’s exist-
ing prohibitions concerning the use of certain substances and methods in
Thoroughbred racehorses with recent national model rules that are based
on the substances and methods prohibited in human sports by the World
Anti-Doping Agency (“WADA”), including restricted therapeutic uses
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that are tailored to horse racing; to permit the use of other doping agents if
there is an evidence-based treatment plan; and to include the existing
professional veterinary ethical requirements for the use of equine drugs in
the Commission’s rules. This rule will not impose an adverse economic
impact or reporting, record keeping or other compliance requirements on
small businesses in rural or urban areas or on employment opportunities.
Due to the straightforward nature of the rulemaking, there is no need for
the development of a small business regulation guide to assist in
compliance. These provisions are clear as to what equine drug use is gen-
erally prohibited, the manner in which doping agents and drugs can be
used for legitimate therapeutic purposes, and what is necessary to comply
with the rules.

Department of Health

NOTICE OF ADOPTION

Lead Testing in School Drinking Water

I.D. No. HLT-20-17-00013-A

Filing No. 381

Filing Date: 2018-04-18

Effective Date: 2018-05-09

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Subpart 67-4 to Title 10 NYCRR.

Statutory authority: Public Health Law, sections 1110 and 1370-a

Subject: Lead Testing in School Drinking Water.

Purpose: Requires lead testing and remediation of potable drinking water
in schools.

Text of final rule: Pursuant to the authority vested in the Commissioner of
Health by Public Health Law sections 1370-a and 1110, Subpart 67-4 of
Title 10 (Health) of the Official Compilation of Codes, Rules and Regula-
tions of the State of New York is added, to be effective upon publication of
a Notice of Adoption in the New York State Register, to read as follows:

SUBPART 67-4: Lead Testing in School Drinking Water
Section 67-4.1 Purpose.
This Subpart requires all school districts and boards of cooperative

educational services, including those already classified as a public water
system under 10 NYCRR Subpart 5-1, to test potable water for lead
contamination and to develop and implement a lead remediation plan,
where applicable.

Section 67-4.2 Definitions.
As used in this Subpart, the following terms shall have the stated

meanings:
(a) Action level means 15 micrograms per liter (µg/L) or parts per bil-

lion (ppb). Exceedance of the action level requires a response, as set forth
in this Subpart.

(b) Building means any structure, facility, addition, or wing of a school
that may be occupied by children or students. The terms shall not include
any structure, facility, addition, or wing of a school that is lead-free, as
defined in section 1417 of the Federal Safe Drinking Water Act.

(c) Commissioner means the State Commissioner of Health.
(d) Department means the New York State Department of Health.
(e) Outlet means a potable water fixture currently or potentially used

for drinking or cooking purposes, including but not limited to a bubbler,
drinking fountain, or faucets.

(f) Potable water means water that meets the requirements of 10 NYCRR
Subpart 5-1.

(g) School means any school district or board of cooperative educa-
tional services (BOCES).

Section 67-4.3 Monitoring.
(a) All schools shall test potable water for lead contamination as

required in this Subpart.
(b) First-draw samples shall be collected from all outlets, as defined in

this Subpart. A first-draw sample volume shall be 250 milliliters (mL), col-
lected from a cold water outlet before any water is used. The water shall
be motionless in the pipes for a minimum of 8 hours, but not more than 18
hours, before sample collection. First-draw samples shall be collected
pursuant to such other specifications as the Department may determine
appropriate.

(c) Initial first-draw samples.
(1) For existing buildings in service as of September 6, 2016, schools

shall complete collection of initial first-draw samples according to the fol-
lowing schedule:

(i) for any school serving children or students in any of the levels
prekindergarten through grade five, collection of samples is to be
completed by September 30, 2016;

(ii) for any school serving children or students in any of the levels
grades six through twelve that are not also serving children or students in
any of the levels prekindergarten through grade five, and all other ap-
plicable buildings, collection of samples is to be completed by October 31,
2016.

(2) For buildings put into service after September 6, 2016, initial
first-draw samples shall be performed prior to occupancy; provided that if
the building is put into service between the effective date of this regulation
but before October 31, 2016, the school shall have 30 days to perform
first-draw sampling.

(3) Any first-draw sampling conducted consistent with this Subpart
that occurred after January 1, 2015 shall satisfy the initial first-draw
sampling requirement.

(d) Continued monitoring. Schools shall collect first-draw samples in
accordance with subdivision (b) of this section again in 2020 or at an
earlier time as determined by the commissioner. Schools shall continue to
collect first-draw samples at least every 5 years thereafter or at an earlier
time as determined by the commissioner. All such sampling shall be
conducted according to procedures as determined by the commissioner.

(e) All first-draw samples shall be analyzed by a laboratory approved to
perform such analyses by the Department’s Environmental Laboratory
Approval Program (ELAP).

Section 67-4.4 Response.
If the lead concentration of water at an outlet exceeds the action level,

the school shall:
(a) prohibit use of the outlet until:

(1) a lead remediation plan is implemented to mitigate the lead level
of such outlet; and

(2) test results indicate that the lead levels are at or below the action
level;

(b) provide building occupants with an adequate supply of potable wa-
ter for drinking and cooking until remediation is performed;

(c) report the test results to the local health department as soon as
practicable, but no more than 1 business day after the school received the
laboratory report; and

(d) notify all staff and all persons in parental relation to children or
students of the test results, in writing, as soon as practicable but no more
than 10 business days after the school received the laboratory report; and,
for results of tests performed prior to September 6, 2016, within 10 busi-
ness days after September 6, 2016, unless such written notification has al-
ready occurred.

Section 67-4.5 Public Notification.
(a) List of lead-free buildings. By October 31, 2016, the school shall

make available on its website a list of all buildings that are determined to
be lead-free, as defined in section 1417 of the Federal Safe Drinking Wa-
ter Act.

(b) Public notification of testing results and remediation plans.
(1) The school shall make available, on the school’s website, the

results of all lead testing performed and lead remediation plans imple-
mented pursuant to this Subpart, as soon as practicable, but no more than
6 weeks after the school received the laboratory reports.

(2) For schools that received lead testing results and implemented
lead remediation plans in a manner consistent with this Subpart, but prior
to September 6, 2016, the school shall make available such information,
on the school’s website, as soon as practicable, but no more than 6 weeks
after September 6, 2016.

Section 67-4.6 Reporting.
(a) As soon as practicable but no later than November 11, 2016, the

school shall report to the Department, local health department, and State
Education Department, through the Department’s designated statewide
electronic reporting system:

(1) completion of all required first-draw sampling;
(2) for any outlets that were tested prior to September 6, 2016, and

for which the school wishes to assert that such testing was in substantial
compliance with this Subpart, an attestation that:

(i) the school conducted testing that substantially complied with
the testing requirements of this Subpart, consistent with guidance issued
by the Department;

(ii) any needed remediation, including re-testing, has been per-
formed;

(iii) the lead level in the potable water of the applicable build-
ing(s) is currently below the action level; and

(iv) the school has submitted a waiver request to the local health
department, in accordance with Section 67-4.8 of this Subpart; and

(3) a list of all buildings that are determined to be lead-free, as
defined in section 1417 of the Federal Safe Drinking Water Act.
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